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IN THE DISTRICT COURT OF OKLAHOMA COUNTY 
STATE OF OKLAHOMA 


) CJ-2008-7969 


Jean Bookout; Charles Schwarz, 
individually and as Personal 
Representative of the Estate of 
Barbara Schwarz, deceased; 
Richard Forrester Brandt, as 
Personal Representative of the 
Estate of Barbara Schwarz, 
deceased. 

Plaintiffs, 


vs 


Toyota Motor Corporation; Toyota 
Motor Sales, U.S.A., Inc.; 

Toyota Motor Engineering and 
Manufacturing North America, 
Inc,; Aisan Industry Co., Ltd., 

Defendants. 
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THE COURT: We are on the record in case number 
CJ-2008-7969. We're outside the presence of the jury. 
Counsel, I wanted to bring up again today, I'm very 
concerned that we've already lost one of our alternate 
jurors on the first day of trial. I spoke with the jury 
clerk this morning and he tells me that he still has 
jurors. He has sent three panels of jurors out to 
juvenile but he doesn't think they are going to be needed 
and that he can bring us jurors back down. And I just 
wanted on the record for counsel to indicate whether or 
not they want to — what I had proposed yesterday was 
bringing 10 jurors back over, seating one additional 
alternate, very similar procedure to what they used in 
criminal, the alternates are never kicked at the same 
time as the jury. And I just want on the record for 
counsel for both plaintiff and defendant to reflect that 
-- I will tell you all this and I'll give you a few 
minutes to think about it. 

If we do that, it's going to delay starting the 
trial, perhaps it may take a good hour to get those 
people back down here from juvenile, so it will delay 
starting the trial. But I just want to let you all know 
that because I'm concerned about having to mistry this. 
Particularly with our one lady that had to leave the 
courtroom early yesterday. 
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1 

So if you all want to talk about that or if you've 

2 

got your minds made up, I just want it on the record. 

3 

MR. BEASLEY: Are we definitely losing the 

4 

alternate? 

5 

THE COURT: We're just replacing the alternate 

6 

we lost. So we've already got the one alternate, I think 

7 

it's Ms. Hibbert is now on our just and we're down to one 

8 

alternate. And I'm concerned with the lady in the 

9 

wheelchair we're going to lose another one in the next 

10 

three weeks. 

11 

MR TAWWATER: Your Honor, we think that the 

12 

Court's suggestion is a good idea and we would be 

13 

agreeable to picking one more juror. 

14 

THE COURT: Okay. Defense counsel, do you all 

15 

need an opportunity to talk about it? 

16 

MR. JENNINGS: I have to admit. Judge, I've 

17 

never dealt with that before. 

18 

THE COURT: Nor have I. 

19 

MR. JENNINGS: Why not? 

20 

THE COURT: Okay. Give me a moment so I can go 

21 

talk and see how quickly we can get them back down here. 

22 

And what I intend to do is bring 10 down, we'll go 

23 

through a quick voir dire, or however long a voir dire 

24 

you want to do with them and we'll seat that person as an 

25 

additional alternate. 
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1 MR. JENNINGS: Are you going to call up one at 

2 a time? 

3 THE COURT: No, I'll bring all 10 — off the 

4 record. 

5 (A discussion was had off the record.) 

6 THE COURT: Be seated. We're back on the 

7 record in case number CJ-2008-7969. The members of the 

8 jury are present, as well as counsel and their clients. 

9 Ladies and gentlemen of the jury, first of all, good 

10 morning. I want to tell you all, we're going to have a 

11 short delay in this case. One of our jurors, as I'm sure 

12 you all have noticed, is not present. He had to be 

13 excused from jury service late yesterday afternoon. 

14 What we're going to do is I'm having additional 

15 jurors sent over so that we can may seat another 

16 alternate. I'm concerned about this trial going for 

17 three weeks without there being two alternates, since 

18 we've already lost one of our jurors. 

19 It's going to take a while to get the jurors. They 

20 are currently out at the juvenile center and we have to 

21 have some of them sent back. We are going to recess and 

22 not start until 1:00 this afternoon. I apologize for the 

23 delay, but in the long run I'd rather delay it this 

24 morning than have you all sit through it and end up not 

25 having enough jurors to try the case. 
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So I appreciate your indulgence and we will be in 
recess until 1:00 this afternoon. At 1:00, if you will 
just again gather outside of my courtroom, we will come 
back and start opening statement. So have a good morning 
and we'll see you all at 1. 

(Jurors excused.) 

THE COURT: Is there anything we need to 
discuss? Did you all get everything worked out with the 
depositions that were going to be read this morning? 

MR. CLARK: To begin with, in going in sort of 
chronological order, and I'm looking at Mr. Teague to 


make sure I'm 

correct 

There 

is nothing. 

was there? 

MR. 

TEAGUE: 

That' s 

correct. 



MR. 

CLARK: 

Okay. 

It takes us 

to Mr. 

Lenz. 

And I know the 

Court 

gave us 

some of the 

Court' s 

thoughts 


on Mr. Lenz yesterday. In light of the Court's ruling 
concerning 2009 and 2010 recalls yesterday morning, I've 
gone back through and marked some testimony and sent 
Mr. Baker an e-mail last night. 

MR. BAKER: 10:15. i was asleep. 

MR. CLARK: As well as you should have been. 

About perhaps removing of some that testimony. We 
haven't had a chance to talk this morning, so I don't 
know if we're agreed yet on any of that or not. I think 
that's where we are. 
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MR. BAKER: I can agree to very little of it. 
Your Honor. 


THE COURT: Okay. 

MR. BAKER: But there's a couple of statements 


I can agree to. 

THE COURT: What did you indicate to come out 
that has not been agreed to? 


MR. CLARK: Well, maybe we should start at the 

very beginning, because I know the Court sort of gave us 
your impressions, and I want to make sure that 
everybody's clear on what pages and lines those apply to. 

So I think starting on page 11 we have some 
discussion of the Saylor incident, and the Court, I 
think, indicated that was not going to come in. And that 
goods over to page 15, line 15. 

THE COURT: I think what my -- my notes 
indicate was that it went through page 18. And what I 
wanted to discuss was the relevancy of this Saylor 
lawsuit in the brake override issue that was discussed in 
this lawsuit. 

MR. CLARK: I think we probably need to take 
those separately. 

MR. BAKER: Let me address what you've asked. 
Your Honor. What will come out in this testimony, what 
will come out is Mr. Santucci's testimony is that Toyota 
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8 

is dealing with UM claims beginning as yearly as 2000. 
That's within this testimony. And within this testimony 
there is a discussion that Mr. Lenz says Toyota really 
doesn't do a good job of responding to those claims. 

And what historically builds this whole issue up to 
where it is now where it is now, is this Saylor incident. 

THE COURT: I didn't see where I could even 
tell where this Saylor incident occurred. 

MR. YOUNG: Maybe I can agree to some things on 
that, because I don't -- in terms of a discussion, a very 
general discussion of the Saylor incident that frames 
things in time, we don't object to that. We do object to 
details about it. We do think that what's here, for 
instance, the carry over answer from page 12 to page 13 
-- the question carry over from page 12 to page 13 is 
inappropriately detailed. 

And the problem is that Mr. Lenz never really says 
what the Saylor incident was. I mean, I know when it 
was, Mr. Baker knows when was, we can tell the Court when 
it was, but as far as framing things in time, talking 
about it in Mr. Lenz's testimony really doesn't help us 
do that. 

THE COURT: Let me ask this, because the Saylor 
incident looks like it occurred in August of 2009. 

MR. BAKER: That is correct, but this a 
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1 historical thing that set up what started Toyota looking 

2 at and examining UA, and it's this Saylor incident. This 

3 Saylor incident is what brought it to the attention of 

4 the public and Congress. 

5 THE COURT: Let me ask, so pages 11, 12 and 13, 

6 I think there would need to be additional language 

7 because it still doesn't set up a time, maybe all the way 

8 to page -- something that says in August of 2009, because 

9 it still isn't setting up a time. But you don't 

10 necessarily disagree that the Saylor incident is being 

11 mentioned for purposes of showing notice, this is the 

12 first incident -- I don't know if it was the first or 

13 not, but the accelerator being stuck. 

14 MR. BIBB: Your Honor, Mr. Baker, you know, 

15 there clearly been investigations of Toyota unintended 

16 acceleration conducted by the National Highway Traffic 

17 Safety Administration prior to this date. So to say that 

18 this was the first one that raised this is not -- 

19 THE COURT: I think I misspoke on that. I 

20 think he was just saying this is one of the chronology of 

21 when they were. 

22 MR. BAKER: This in terms of what brought it 

23 national attention, what brought it to Congress's 

24 attention, which started this whole multi district 

25 litigation was this incident. 
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THE COURT: Why, if I leave information in 
about the Saylor, which is on pages on 11, 12 and 13, why 
do we need all the detail about this brake override? 

MR. BAKER: Brake override is an issue in this 
case. We allege this vehicle should have had a brake 
override, so that makes it. It talks about how it works. 

MR. CLARK: However, brake override as relates 
to the Saylor incident is not an issue in this case 
because the Saylor incident was investigated by the 
police, by NHTSA, and they all felt it was floor mat 
entrapment. 

THE COURT: Well, the same thing in this case. 
Let me ask this. Perhaps I've just not understood this 
all along. Are you saying in this case it's not only 
that there was a computer code/source code issue, but 
that the car did not have a brake override system and 
should have? 

MR. BAKER: Yes. 

THE COURT: Not that it malfunctioned, but that 
it doesn't even have one? 

MR. BAKER: Right. Our exert Hannemann 
discussed brake override. 

THE COURT: Isn't that the issue that's being 
tried in the Uno case in California? 

MR. BAKER: That is the only issue they've 
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raised. 

THE COURT: And the reason I say that is we've 
always said that was a different issue in Uno, and I 
thought that was the lack of the brake override. 

MR. BAKER: Maybe that was a poor way in which 
we described it, but in terms of the facts of that case, 
they do not allege electronics. 

THE COURT: Did the defendants understand that 
it not only the coding issue but the lack of a brake 
override system -- I'm the only one that didn't 
understand that? 

MR. BIBB: The plaintiffs have essentially two 
claims in this case. The car misbehaved setting up the 
unintended acceleration by the software, and that we 
should have equipped this vehicle with a brake override 
system. Now, we obviously dispute both of those issues. 

Because our position would be that the brake 
override only operates in the event the accelerator pedal 
is depressed and held such as by a floor mat entrapment, 
such as you had in the Saylor incident, and then the 
brake pedal is applied after that and held. 

So, we're going to have testimony that the brake 
override wouldn't even operate in the circumstances of 
the Bookout accident. 

But the Saylor accident, though, Mr. Baker is -- 
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1 everybody has agreed that this accident was caused by an 

2 improper floor mat. It was a floor mat from a different 

3 vehicle placed into this ES. It was an RX mat in an ES 

4 car, so it was the wrong size, wrong shape. And post 

5 crash examination, found the floor mat literally melted 

6 on top of the accelerator pedal, because the car caught 

7 so fire after the crash. And so the circumstances of 

8 that accident bear no resemblance to the circumstances of 

9 this accident, because they are caused by a different 

10 cause. 

11 THE COURT: But is the issue, regardless of the 

12 cause, there wasn't a brake override system? 

13 MR. BIBB: In that vehicle, it may have had an 

14 affect because the floor mat was actually entrapped in 

15 the accelerator pedal and holding it down. There is no 

16 claim about that in this case. 

17 MR. BEASLEY: Let me speak briefly on this, the 

18 context with this gentleman's knowledge, he's president 

19 of the company. They were notified in 2004 of a 400 

20 percent increase in sudden accelerations in the Camry 

21 with the electronic throttle control. We will show you 

22 and the jury consistently over the year of from 2004 to 

23 2009 incidents where emails were inside the company 

24 saying, discussing, we've got these possibilities or 

25 problems: One, mat; two, pedals; three, they danced all 
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1 

around, the throttle system; and four, which they always 

2 

blame drivers. 

3 

And then he later after Saylor says this is the 

4 

first time this alerted me to the problem. I knew 

5 

nothing about it, it was not on the radar screen, and 

6 

that's just a flat lie. 

7 

MR. BAKER: Addressing Your Honor's earlier 

8 

comment, page 11, there's a couple of lines we can add 

9 

that show August 2009 at the time of this wreck. At line 

10 

14 . 

11 

MR. CLARK: 14 to 18. 

12 

THE COURT: I'm thinking even if I allow this 

13 

in that we may want to put in the whole answer that 

14 

indicates, because again, what I think this might be 

15 

relevant to is the whole issue about the brake override 

16 

system, because I think the jury is entitled to know that 

17 

this was an entrapped floor mat case, and that the 

18 

relevance to this is only the brake override system. So 

19 

I wondering if we shouldn't include on page 11, lines 11 

20 

through 24, or maybe up to page 12 where it talks about 

21 

the expert, Mr. Lenz was saying it was the pedal 

22 

entrapped by a floor mat. 

23 

MR. BAKER: That's fine. Your Honor. 

24 

MR. CLARK: If we do that, given how early it 

25 

is in the case, we probably need to be very clear to the 
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1 

that there's no floor mat issue in this case. 

2 

THE COURT: Well, I certainly can't instruct 

3 

them to that. 

4 

MR. CLARK: Yeah. 

5 

THE COURT: And so what I would suggest is 

6 

assuming the defendants want it, I would leave this in. 

7 

but beginning on page 11, I think we should go all the 

8 

way through. 

9 

MR. BAKER: 12, 6. 

10 

MR. CLARK: To the objection. 

11 

THE COURT: Right. 

12 

MR. CLARK: So just to be clear for the 

13 

record. Your Honor, you're overruling our objections to 

14 

testimony between page 11, line 11 and page 15 line 7? 

15 

THE COURT: Well, all the way through page 18. 

16 

MR. CLARK: There's a separate issue on 16, 17 

17 

and 18, Your Honor, and that's related to what Nissan was 

18 

doing in 2005. And I'm certainly not going to argue that 

19 

what Nissan was doing in 2005 is irrelevant. What I am 

20 

going to argue is Mr. Lenz's knowledge of what Nissan was 

21 

doing in 2005 in view of the fact he does not have 

22 

knowledge is irrelevant. 

23 

THE COURT: It says he doesn't recall the time 

24 

but at the time of preparing for his congressional 

25 

testimony he was aware they had brake overrides. So I 
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don't know when this congressional testimony was. 

MR. CLARK: That would have been early 2010, 

Your Honor. 

MR. BIBB: February 23rd of 2010. 

MR. BAKER: The important thing I think. Your 
Honor, to keep in mind, this is an adverse witness 
deposition, this is the president of the company. The 
whole point of this is to determine what he knew and when 
he knew it. And so the fact that just because he answers 
this question here and we know what the answer is doesn't 
mean it's not relevant. 

MR TAWWATER: I just want to make that one 
point. Sometimes the testimony of someone in his 
position saying I didn't know that, is as important as 
saying he did know it, because that's critically 
important, raises a question of why wasn't he aware of 
this. If he's telling the truth. He's either not 
telling the truth or he's exhibiting what the jury find 
an alarming lack of knowledge about his company that may 
reflect on the culture of the company. 

So the fact that he says he doesn't know about it 
can be just as probative as if he said he did. 

MR. CLARK: I'm not sure how the fact that he's 
knowledgeable or isn't knowledgeable about what Nissan 
doing is probative of anything, particularly in view of 
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his testimony that he's really not sure what he knew and 
when he knew it, because he's being asked about something 
that happened seven years ago. 

THE COURT: I'm going to allow that. I think 
that's all argument to the jury. So I'm going to allow 
page, whatever pages, 14, 15 and 16, or was it just 15 
and 16 that the Nissan discussion? I think it goes on 
into page 17. 

MR. CLARK: If we start on page 24, line 3,and 
we go to page 24, line 24, that's all discussion of the 
recall that the Court excluded yesterday. 

MR. BAKER: What page? 

MR. CLARK: Page 24, line 3 to page 24, line 

24 is the discussion of 90L that's already been excluded. 

MR. BAKER: As you understood. Your Honor said 
we could talk about the floor mat recall. 

MR. CLARK: The ruling, I think was that you 

could talk about the 2007 floor mat recall that all those 
emails were about and not 2009. 

THE COURT: I didn't realize there were two 
different. What I had ruled, two different floor mat 
recalls. What was the latter recall? The first one was 
the all weather mat. 

MR. CLARK: The second one was also all 

weather mat entrapment. However, all of the emails that 
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1 they attach to their papers concern the '07 recall. 

2 THE COURT: And the reason you all wanted that 

3 in before is because you wanted Mr. Lenz's or someone's 

4 testimony about even with the two recalls there was still 

5 70 percent — wasn't he talking about at that point in 

6 time what the 2007 floor mat recall. 

7 MR. BAKER: As I understand, it related to the 

8 floor mat recalls that's discussed within his testimony, 

9 starting at page 121. 

10 THE COURT: Where's the language about the 

11 whole thing about the 70 percent. 

12 MR. BAKER: It starts. Your Honor, at page 121 

13 and goes through 123. 

14 THE COURT: If I'm inclined to allow just that 

15 mention, why do I need all this detail about another 

16 floor mat recall. Isn't the whole point that you want to 

17 show that despite their recalls, there is still 70 

18 percent? 

19 MR. BAKER: Yes, Your Honor. 

20 THE COURT: I'm going to exclude then the 

21 language on page 24. What did you say the lines were 

22 again. 

23 MR. CLARK: Page 24, line 3 to page 24, line 

24 24. 

25 THE COURT: Okay. 
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1 MR. BAKER: Next one is page 31. 

2 MR. CLARK: I know the Court yesterday had 

3 some concerns about Mr. Lenz being shown documents that 

4 he doesn't remember. And one of those documents is on 

5 page 26, line 14, and then the discussion of that 

6 continues to page 28, line -- 

7 THE COURT: Is this the Exhibit 702 that was 

8 the e-mail to Mr. Lenz? 

9 MR. CLARK: The e-mail to Mr. Lenz that 

10 attaches a Wall Street Journal article, and obviously 

11 there is some hearsay problems with the Wall Street 

12 Journal article as well. I think also the subject of a 

13 motion in limine that we talked about last week. 

14 MR. BAKER: He says he probably received 

15 emails. 

16 THE COURT: I'll get to -- the other emails I 

17 was talking about, he doesn't know anything about and 

18 wasn't a party on it. Was this quote in here? 

19 MR. BIBB: They are quoting from a Wall Street 
2 0 Journal. 

21 THE COURT: Is this quote from the Wall Street 

22 Journal? 

23 MR. CLARK: That's from the Wall Street 

24 Journal. And I don't think, I've got this Exhibit on my 

25 computer and I can bring it up here. I don't have it in 
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1 

paper with me unfortunately. Your Honor, but we can look 

2 

at the Exhibit if you'd like. 

3 

MR TAWWATER: This is an e-mail specifically to 

4 

him. And he says on page 26, line 19, I believe I 

5 

probably received it. So, again, this goes to it was 

6 

sent to him. 

7 

MR. CLARK: That doesn't take care of the 

8 

hearsay of the newspaper article. 

9 

THE COURT: Let me ask -- he comments on it. 

10 

They're asking, it's like reading a statement that just 

11 

happens to be out of a paper and the question is, "Do you 

12 

agree with that statement?" And he later comments on it. 

13 

So, would that not be almost like a hypothetical question 

14 

that just happened to be reading directly out of a 

15 

question, because he's basically just asking him do you 

16 

agree with this statement, and then they read it out of 

17 

the Wall Street Journal, and he then comments as to why 

18 

he agrees or doesn't agree with it. 

19 

He says, "I think it's only one of our foundations. 

20 

but not the only foundation." 

21 

MR. CLARK: I think the Court's right about 

22 

that. 

23 

THE COURT: I'm going to leave that in. 

24 

MR. CLARK: Leave that in. The next concern a 

25 

long lines -- 


THIS TRANSCRIPT IS NOT PROOFREAD 



20 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


THE COURT: On what page? 

MR. CLARK: Bottom of page 31, the question 
starts on line 25, all the way over to page 68, line 11 
and that is all about a sticky pedal. Your Honor. 

THE COURT: What is -- what's a safety advisory 
in the first place, is that — says this is a safety 
advisory for all Toyota dealers, what is that? 

MR. CLARK: That would have been a recall 
document, and I can't recall as I'm standing here. Your 
Honor, whether that was a draft or the final one they are 
talking about. That would have been a recall document 
concerning the '09 floor mat recall. And I've misspoken 
because I said it was all about sticky pedals. That's 
not the case. Some of it is about the '09 floor mat 
recall; some of it is about sticky pedal. Both of those 
are out. 

THE COURT: What about the language in here, 
because isn't one of the issues in here going to be 
whether she did or didn't pump the brakes or apply the 
brakes, and if she did, because I thought there was 
perhaps, I don't dispute is the right word, but is there 
issue about whether she pumped the brakes or not — 

MR. BAKER: This is an issue about whether she 
pumped the brakes. And also explain why this is 
relevant. Toyota has told the public, has told Congress 
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and has been consistent that there's only three ways you 
can have UA. Either sticky pedal or pedal entrapment 
because of a mat, or because of operator error, that you 
press the wrong pedal. All right. Mr. Barns is going to 
come in and testify, he's done a root cause analysis, 
he's had to look at all possibilities that are there out 
for causing a UA. And so he has analyzed all the 
positions that Toyota has taken in the past and they are 
all consistent with -- he's analyzed whether it was 
sticky pedal, he analyzed whether there was an 
entrapment, and he's carried it all the way through and 
come to the conclusion that more likely than not it's 
software that caused the UA. 

So it's important and relevant to understand what 
Toyota has been telling him people and what position they 
have taken with regard to what caused the UA. And this 
describes it all. 

To make a distinction. Your Honor, there's only a 
couple of spots in here that actually mention recall. 

They mention sticky pedal and they mention pedal 
entrapment as issues, not talking about the recall. 

MR. CLARK: The problem is this. Your Honor. 

We all agree that there have been unintended acceleration 
incidents caused by floor mat entrapment. Mr. Barns 
testified to that in his deposition. We all agree, I 
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1 

think, that there have been problems with sticky pedals. 

2 

And what federal law says that if there is a safety 

3 

defect, you know, you are required to conduct a recall. 

4 

So it's disingenuous to the plaintiffs to criticize 

5 

Toyota for conducting these recalls when federal law 

6 

requires them to do that. 

7 

Now, perhaps they can criticize Toyota, and we 

8 

disagree about this, but they have a position that Toyota 

9 

should have done more. That's fine. But to say that 

10 

Toyota did something wrong by conducting either of these 

11 

recalls, frankly, that misstates the law. Your Honor. 

12 

THE COURT: Let me ask this, I'm going to take 

13 

out for certain the language about the recall beginning 

14 

on page 12 -- I mean, on page 33, line 12, the "At this 

15 

point decisions on recalls." Is there anyplace else here 

16 

that they specifically discuss recalls? 

17 

MR. BAKER: The one I pulled out. Your Honor, 

18 

that appeared to have was 43. 

19 

THE COURT: I'm looking at 33, line 12. Let's. 

20 

MR. BAKER: What line did you say. Your Honor? 

21 

THE COURT: 33. The only recall discussion I 

22 

see in here is on page 33, line 12, "At this point 

23 

decisions on recalls were made by Japan." 

24 

MR. CLARK: So I think Your Honor probably -- 

25 

THE COURT: Then this goes on later about the 
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1 discussions about "Weren't you aware then that there were 

2 other issues that were." 

3 MR. CLARK: 33, line 12 is sort of the end of 

4 a conversation, or a transition. They are talking there 

5 about a document, and discussion of that document, which 

6 is Exhibit 703 begins on page 31, line 25. And I don't 

7 know, we're going to need some guidance from the Court 

8 about whether we want to remove all discussion of that 

9 document, since it's a recall document. 

10 I think the Court's aware of the party's respective 

11 positions on that. But it looks like the discussion of 

12 that document goes to page 34, line 11, and then after 

13 that they start talking about brake pumping and sort of a 

14 different relevance question, as Mr. Baker has already 

15 observed. 

16 THE COURT: The only thing I'm going to delete 

17 on this is going to be page 33 starting at line 12, where 

18 he specifically says, "At this time 2009 decisions on 

19 recalls were made by Japan." I was going to leave the 

20 answer "I do not know." It says, the question was -- I 

21 was going to leave the first part of that, "I do not 

22 know." 

23 MR. CLARK: Delete "at this point." 

24 THE COURT: Yes. 

25 MR. BAKER: I understand. 
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1 

MR. CLARK: I'm going to scan this real quickly 

2 

— 

3 

MR. BAKER: Within his — 

4 

THE COURT: There is a couple other words 

5 

recall, but it's I don't recall this, or I don't recall 

6 

that. 

7 

MR. BAKER: I'm going to volunteer. Your Honor, 

8 

on page 43, line 19 through 44, line 4, I think falls 

9 

within what he's talking about. 

10 

THE COURT: Okay. So 43-19. 

11 

MR. BAKER: Through 44-4. 

12 

MR. CLARK: So we're agreeing to remove that. 

13 

MR. BAKER: I'm not agreeing. 

14 

MR. CLARK: I'm sorry Mr. Baker. 

15 

THE COURT: He doesn't look any worse for the 

16 

wear. 

17 

MR. CLARK: Let me back up for a second to 

18 

line — to page 41. There is a question there, they 

19 

haven't designated the answer. We would object to the 

20 

question and the answer because it's extremely 

21 

prejudicial and it's irrelevant. I'm not sure what their 

22 

intention was there. Maybe they didn't intend to have it 

23 

asked. 

24 

THE COURT: Page 41, about the fine? 

25 

MR. CLARK: About the fine with the sticky 
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1 pedal. 

2 MR. BAKER: Tell you why that's important. 

3 We've already talked about all of the circumstantial 

4 evidence that comes together showing this deceit on the 

5 public. There will be testimony from Mr. Santucci 

6 regarding the AU -- excuse me, UAs being looked at in 

7 2004 related to the Camrys, that there were 60,000 

8 complaints, but only 124 were given to NHTSA. So this 

9 falls in line with that showing that they are 

10 intentionally and continually, it's a continuing thing, 

11 withholding information from NHTSA. And finally they get 

12 caught. 

13 THE COURT: Did you mean to exclude the answer? 

14 MR. BAKER: I meant to include, correct, where 

15 it says, "Were you subsequently fined?" "Basically 

16 correct." And then stop there. 

17 MR. BIBB: Again, that relates to the sticky 

18 pedal issues that we take strong exception to Mr. Baker's 

19 -- I don't want this Court to be misled by Mr. Baker's 

20 claim that there are 60,000 complaints. That is 

21 incorrect. 

22 MR. BAKER: Pretty clear that we're trying to 

23 show a pattern and practice of behavior. The 60,000 

24 complaints that Mr. Santucci will talk about is not 

25 related to what we talk about here. 
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1 THE COURT: So this goes towards the same 

2 argument, for the reason I allowed those emails in about 

3 their dealings -- 

4 MR. BIBB: This is — we're now looking at 

5 2009-2010. I mean, I don't understand the relevance to 

6 this vehicle or that accident. 

7 MR. CLARK: We talked about it Friday, Your 

8 Honor, but it bears repeating exactly what Mr. Jennings 

9 came up here and said on Friday. If there is punitive 

10 damages liability in this case, it is punitive damages 

11 for the tort that was allegedly committed to Mrs. Bookout 

12 and to Mrs. Schwarz's estate. It's not punitive damages 

13 for torts that were committed or allegedly committed to 

14 other people four years later. 

15 MR TAWWATER: It relates to the conduct of the 

16 company. Your Honor, generally, and what they are willing 

17 to do to save face -- 

18 THE COURT: I'm going to overrule this. And 

19 you can leave in 41, but I need the answer included up to 

20 line 5 . 

21 MR. CLARK: I think that may take care of -- 

22 MR. BAKER: I offer this to Your Honor? Page 

23 65, line 24, to 66, line 4, mentions recall. We'll agree 

24 to take that out. That's within one of the blocks that 

25 he's raised. 
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1 

THE COURT: Mr. Clark, did you have anything 

2 

before that page 65? 

3 

MR. CLARK: I did not. Your Honor. I think 

4 

that takes us to the end of the sort of big block that -- 

5 

THE COURT: Which was that star. 

6 

MR. BAKER: That's coming up. 

7 

MR. CLARK: Well, yeah, there is some more 

8 

discussion of recall -- 

9 

THE COURT: I have — 

10 

MR. CLARK: — before I say anything on the 

11 

record in light of the discussion we've already had. 

12 

THE COURT: This is, I think I had pointed out. 

13 

too, there was another discussion beginning on page 69 

14 

about these brake overrides based on my other rulings. 

15 

does that take care? 

16 

MR. CLARK: I think it does. Your Honor. 

17 

THE COURT: Okay. But I also had something in 

18 

here on page 73. I had a note to myself. 

19 

MR. CLARK: That's compassed in the brake 

20 

override. Your Honor. 

21 

THE COURT: Okay. All right. 

22 

MR. BAKER: We had a question at 86, Your 

23 

Honor. 

24 

MR. CLARK: Let me make sure, if I don't mean. 

25 

THE COURT: Because these are just ones I was 


THIS TRANSCRIPT IS NOT PROOFREAD 



28 


1 

highlighted. 

2 

MR. CLARK: Just so the record is clear. Your 

3 

Honor, starting at page 83, line 14, over to page 84, 

4 

line 2, a discussion of the events leading up to the 

5 

sticky pedal recall. Let me use the word recall. It's 

6 

my understanding based on our previous ruling you're 

7 

overruling our objection to that. 

8 

THE COURT: Yes. Yes. 

9 

MR. BAKER: I think we're at 86. 

10 

THE COURT: I'll tell you, I don't understand 

11 

how these comments about Mr. Wozniak, the gentleman from 

12 

Apple, how that wouldn't all be hearsay everything from 

13 

86 to 8 -- 

14 

MR. CLARK: 88 line 11, I think is the 

15 

discussion of that statement. 

16 

THE COURT: It was — 

17 

MR. CLARK: 86 to 88 line 11. 

18 

THE COURT: That is all comments about 

19 

Mr. Wozniak may or may not have been saying. 

20 

MR. BAKER: I think it's a situation like Your 

21 

Honor talked about a minute ago, kind of a hypothetical 

22 

question. But the importance of it is it shows Toyota's 

23 

intent to try and force this gentleman to change his 

24 

opinion by having him sign a statement that says just the 

25 

opposite. So it goes back to our argument that they will 
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do anything from keep people from criticizing their 
software. 

MR. CLARK: I'm not sure that is clear from 
testimony. Your Honor. Maybe it's clear from the exhibit 
and if they want to introduce the exhibit, certainly we 
can visit about whether there's some objection to that 
exhibit. But, I don't see anybody forced to do anything 
in the transcript. 

THE COURT: Let me ask, is this because part of 
this that where they talk on the e-mail from you to 
Mr. Daily and to draft of the statement that they want 
this gentleman to make? I'm sorry. I'm on page 87. 

What I was trying to see is there someway we can get the 
language in about they were proposing something for him 
to make and I don't think there is ever -- 

MR. CLARK: Without the language it's confusing 
and misleading and rank speculation about what that 
language is. Your Honor. Maybe the language -- 

THE COURT: How about starting at line 22, the 
language on line 20, "Did you have a discussion about 
this gentleman's comments? I had a discussion. Did you 
draft a statement. I didn't draft it, someone did. Did 
he sign it? I don't recall." 

And then just stop at page -- I mean. The part that 
I would think is maybe 20 through 22, without saying -- 
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MR. CLARK: Certainly beyond line 22 -- 

THE COURT: No, the only thing I'm thinking 
about putting in is somehow laying the foundation, "Do 
you recall in the same timeframe that Mr. Wozniak, the 
co-founder of Apple making a statement." Delete the rest 
of that. And then start with "And did you have 
discussions about this statement," and go all the way 
down to line 22 on page 87. 

MR. CLARK: Delete 87 line 23 to 88 line 11? 
That makes sense to me. 

THE COURT: We're going to start on line 8 and 
going to be "Do you recall in the same time frame in 2010 
Mr. Steve Wozniak, co-founder of Apple, making 
statements?" Answer, "yes." "And did you have 
discussions about these statements?" And everything 
comes in until line -- through line 22. 

MR. BAKER: Wait a minute. Your Honor. 86, line 
8 through what? 

THE COURT: Just making statements period. I'm 
not going to have you repeat what his statement was. So 
that he felt there was a software problem with Toyota 
will be deleted. So it's just "Do you recall him making 
statement?" Answer "Yes." Pick up at line 20 and go all 
the way through 22. And I think that takes care of the 
hearsay issue. And then everything from 22 to line 88 -- 
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1 I mean, line 11 on 88 gets deleted after that. 

2 MR. CLARK: So we're removing from the question 

3 on page 86 lines 10 and 11? 

4 THE COURT: Let me show you. 

5 MR. CLARK: Tell me if that makes sense to you. 

6 MR. BAKER: Part of 87. 

7 THE COURT: We're just deleting the two 

8 passages where someone is repeating what he supposedly 

9 has said. Leaving in the fact that he made statements 

10 and that Toyota proposed talking points for lack of a 

11 better word. 

12 MR. BAKER: I think I have this. 

13 MR. CLARK: I think the next concern we've got 

14 is the Court's concern on pages 92 and 93 that we sort of 

15 have a stray exhibit. 

16 THE COURT: Yeah. The exhibits submitted and 

17 never discussed. 

18 MR. BAKER: I agree. I think what we would 

19 need to do is add the remainder of 93 through 96-20, the 

20 answer. 

21 THE COURT: I'm sorry, what are you saying 93? 

22 MR. BAKER: Pick up where we left off, just go 

23 all the way through 96, line 20. 

24 MR. CLARK: I don't know. Your Honor, that we 

25 need this argument on page 94 about redaction and 
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1 

privilege and plaintiffs -- 

2 

THE COURT: No. 

3 

MR. BAKER: I agree. Lines 11 through 17 will 

4 

be excluded on that. 

5 

THE COURT: On 94, 11 through 1. I'm sorry. 

6 

excluding lines -- 

7 

MR. BAKER: 17 on 94, excluding that discussion 

8 

about privilege. 

9 

MR. CLARK: So we're going to go all the way 

10 

through from page 92, line 25, I guess continuously to 

11 

page 100. 

12 

MR. BAKER: Right. 

13 

MR. CLARK: With the exception of. 

14 

MR. BAKER: Part of that is your designations. 

15 

MR. CLARK: That's right. I don't think you 

16 

object to that. 

17 

MR. BAKER: I don't. 

18 

THE COURT: Page 94, the only thing we're 

19 

deleting are those pages at 94, 11 through 17. 

20 

MR. BAKER: Yes, ma'am. 

21 

MR. CLARK: Your Honor, I had some recall 

22 

concerns before the Court's next concern that I think 

23 

your previous rulings may have taken care of, but I 

24 

wanted to take a moment and read. 

25 

MR. BAKER: What page? 
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1 

THE COURT: He's looking to see. 

2 

MR. CLARK: When I know. I'll let you know. 

3 

THE COURT: This is deposition number one. 

4 

MR. CLARK: 120, line 11, they are talking 

5 

about recalls, use the word "recall." I think that goes 

6 

to -- that discussion of that particular statement goes 

7 

to page 121, line 19. And I think if the Court is 

8 

inclined to admit this 70 percent discussion, which we 

9 

object to, but I understand that our objection has been 

10 

overrule, then frankly, that's a little bit superfluous 

11 

on 120 and 121. And while I don't want to do Mr. Baker's 

12 

work for him, I would suggest that it come probably come 

13 

out without changing anything substantive, and then we 

14 

don't have the word "recall" in there. 

15 

THE COURT: Could we easily be changed, "Do you 

16 

believe that the recall," and delete what the recalls 

17 

were? Will that solve the problem? So I'm looking at 

18 

page 20 just -- 

19 

MR. CLARK: Just take out line 16 starting on 

20 

the sticky -- pardon me, no, line -- take out line 15 and 

21 

the -- 

22 

THE COURT: I was thinking, "Do you believe 

23 

that the recall will solve the problem" and not talk 

24 

about the two different recalls. 

25 

MR. CLARK: Subject to the Court's earlier 
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1 

rulings, I think that takes care of our concern. 

2 

MR. BAKER: Okay. 

3 

THE COURT: So again, we're mentioning there 

4 

was a recall, just not going into the details. 

5 

MR. CLARK: And as long as we're deleting them. 

6 

we might can delete some of that question where the 

7 

lawyer gets confused, too. That may frankly be a 

8 

question for AV people. 

9 

THE COURT: Okay. 

10 

MR. CLARK: But we'll figure that out. They 

11 

are all far smarter -- harder workers than I am. 

12 

The Court had some concerns, and we've got some 

13 

concerns too, 130, 131 and 132. 

14 

THE COURT: Yeah. And my concern on 131 

15 

beginning with line 2 through 15, he says he's never seen 

16 

this document before. So I'm wondering why are we -- 

17 

MR. BAKER: Which line? 

18 

THE COURT: Page 131 beginning at line 2, the 

19 

technical field report. You ask him all of this and he 

20 

says he never saw it before. So I was trying to see what 

21 

the relevancy was. Is there some importance in the fact 

22 

that he didn't see it? 

23 

MR. BAKER: The field technical reports are the 

24 

documents they create related to these incidents, so I 

25 

think we're trying to point out that he's not seeing 
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1 

them, and that's an issue going back to this witness 

2 

being present, an adverse witness — 

3 

MR. CLARK: The fact that he hasn't seen a 

4 

single report on a single vehicle is hardly relevant -- 

5 

THE COURT: The testimony is that -- at look at 

6 

line 13, "I do not receive field technical reports." 

7 

MR. BAKER: He's being shown an example of a 

8 

document and then goes to the next one. 

9 

THE COURT: I think because he says he never 

10 

sees them, I understand now. 

11 

MR. CLARK: Why don't we start then with page 

12 

131, line 9, and — 

13 

THE COURT: You mean line 7. 

14 

MR. CLARK: Well, we can start on line 7, or we 

15 

can just ask him if -- I mean, I don't know what the 

16 

value of that is if we're not going to talk about the 

17 

document. It seems if we start on line 9 and go to line 

18 

13, that gets in what they want to get in, and then we 

19 

don't have to talk about the document that they don't 

20 

want to talk about. We can start on line 7, too. I 

21 

don't have a stroke feeling on that one. 

22 

MR. BAKER: What are you asking to take out? 

23 

THE COURT: I think we admitted line 7, it's 

24 

just whether or not lines 2 through 5 are necessary. 

25 

MR. BAKER: Take out 2 through 5. 
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THE COURT: I'll tell you this, I think it 
makes more sense with 2 through 5 in there. And we can 
take out the things, just marking this as an exhibit, so 
let's just -- can you show the next document, it's a 
field technical report, and then take out the reference 
to Exhibit 725 is marked. 

And then I also had something on page 130 I had a 
question about. This whole thing about, beginning on 
line 8 about the 1400 unintended acceleration complaints, 
is that something that's going to be in evidence by the 
time this gentleman is asked the question? 

MR. BAKER: I'm not — 

MR. CLARK: There is a problem with a lot of 
these MDL depositions. Your Honor, and that's that in the 
MDL -- because remember, it was a class action, so we 
were trying -- the plaintiff lawyers, not these 
plaintiffs' lawyers, but the plaintiffs' lawyers in the 
MDL had a very broad definition of unintended 
acceleration that, frankly, included some phenomena that 
I think our experts in this case and their experts in 
this case is not unintended acceleration. I think 
everybody's experts that are in this case in this 
courtroom agree on that. 

So we need to be kind of a careful with these 
questions from these MDL depositions about numbers of 
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unintended acceleration incidents, because the way that 
is measured is not really relevant to anything in this 
case. 

MR. BEASLEY: The MDL information is equally 
applicable here as it would be there. That is what we're 
talking about. 

MR. CLARK: But the definition of unintended 
acceleration that the plaintiffs' experts have offered, 
and particularly Dr. Van Schoor has offered, is different 
from the definition of unintended acceleration that 
various plaintiffs' experts in the MDL that are not in 
this case offered. And without some context here, I 
don't know how we are to know or the jury is to know what 
definition of unintended acceleration we're talking 
about. 

And here it's only a handful of lines, but we're 
going to be having this conversations over and over 
again, because the problem in probably any deposition 
that was taken before the class action settled. 

THE COURT: And I think the only part that I 
had a problem with was lines 8 through 12, because I just 
didn't know where that information was coming from and is 
it assuming facts that aren't in evidence. It's kind of 
like you're testifying there's 14,000 of these accidents. 

MR. BAKER: That's cross-examination. And it 
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1 would have been information that was available. Like I 

2 said, Mr. Santucci is going to talk about the fact that 

3 they had 60,000 complaints but whittled it down to 124 

4 give NHTSA. And that's in his deposition coming up 

5 tomorrow. 

6 THE COURT: And this is the time period of 

7 2010? 

8 MR. CLARK: To be honest with you, that's not a 

9 number that I've ever seen before. I've seen a lot of 

10 numbers of complaints, and I don't know where it comes 

11 from. I don't think it's fair to be discussing it, 

12 because I don't know what the probative value of him not 

13 being aware of that number is if I don't know where the 

14 number comes from. 

15 MR. BIBB: If Mr. Baker is going to off 60,000, 

16 why does he want 14 here? 

17 THE COURT: Tell you what, gentlemen, for just 

18 a moment, our jurors are out there. I would like to stop 

19 this because I need to send them back to juvenile when 

20 we're done with this. We'll go ahead and call them in 

21 and we will come back to this, because I want to read the 

22 language before this because I don't know what a buck 

23 slick is. 

24 (PROSPECTIVE ALTERNATE JURORS BROUGHT INTO THE 

25 COURTROOM.) 
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THE COURT: We're back on the record in 
CJ-2008-7969 parties are present with their counsel. 

Ladies and gentlemen, those jurors that were just 
brought back down from juvenile, thank you for coming 
back downtown. We had a case that is pending in my 
courtroom -- and by the way, I'm Patty Parrish, I'm the 
Judge that will be trying this case. The case is styled 
Jean Bookout, Charles Schwarz individually and as 
personal representative of the Estate of Barbara Schwarz, 
deceased; Richard Forrester Brandt, personal 
representative of the Estate of Barbara Schwarz, 
deceased, versus Toyota Motor Corporation and Toyota 
Motor Sales USA, Inc, Case number CJ-2008-7969. 

Yesterday, ladies and gentlemen, we actually 
seated a jury to try this case, and what we're needing to 
do today is seat an additional alternate juror, so you 
all have been brought back downtown so we can chose one 
of you to serve as an alternate juror in this case. 

We're going to do an expedited or brief voir dire to 
question you about your qualifications to serve as the 
alternate juror, but before we do that we need to 
administer an oath to you that you will faithfully answer 
all questions asked of you about your ability and 
qualifications to serve as a juror in this particular 
case. 
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So if the 10 of you would please stand and raise 
your right hand. 

(Clerk swears jurors.) 

THE COURT: Ladies and gentlemen, what we're 
going to do, we're going to call just three of you up 
front at this point in time. And so if your name is 
called, if you would please come take a seat in my jury 
box and then we will question the three of you to 
determine if you're qualified to serve in this particular 
case as a juror. Thank you. 

CLERK: Clerk Steve S-T-E-V-E Biggers 

B-I-G-G-E-R-S. Carol C-A-R-O-L, Evans E-V-A-N-S. Kerry, 
K-E-R-R-Y, Andrews, A-N-D-R-E-W-S. 

THE COURT: I'm going to ask you, I'm going to 
introduce the parties to the case. The plaintiff in the 
case is Jean Bookout. Ms. Bookout, would you please 
stand, Ms. Bookout. And then Charles Schwarz is the 
personal representative of the Estate of Barbara Schwarz. 
Do any of you know Mr. Schwarz? 

I'm just going to have you look at this table here. 
These are the plaintiffs' attorneys right here. Do any 
of you all -- you may be seated -- do you any of you all 
know any of these attorneys? I'll quickly state the 
names. It's Larry Tawwater, Jere Beasley, Cole Portis, 
Benjamin Baker, and Graham Esdale. 
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The defendant in this case, Toyota Motor Corporation 
and Toyota Motor Sales USA, Inc. The corporate 
representative, the person appearing on behalf of the 
corporation is Ms. Alicia McAndrews. And her attorneys 
are James Jennings, Derrick Teague, Randolph Bibb, and 
Ryan Clark. Do any of you know those individuals? 

(Jurors indicating.) 

THE COURT: I'm going to read you a brief 
statement of the case. A statement of the case is not 
evidence, and any statements or claims in the statement 
should not considered by you as evidence. It is simply a 
statement so you can better understand the evidence when 
it is presented. 

The plaintiff is in this case, Jean Bookout and 
Barbara Schwarz, were traveling in 2005 Camry on US 
Highway 69 in McIntosh County on September 20, 2007. Ms. 
Bookout was the driver, Ms. Schwarz was a front seat 
passenger. 

The vehicle exited the highway at Texana Road but 
did not stop at the bottom of the exit ramp. It crossed 
Texana Road and collided with a dirt embankment. Ms. 
Bookout and Mrs. Schwarz were injured in the crash and 
Ms. Schwarz did of her injuries. 

Ms. Bookout and the family of Ms. Schwarz allege the 
vehicle was defective and unreasonably dangerous in its 
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design. They allege a defect in the brakes and the 
throttle control caused the crash and the resulting 
injuries and death. 

Toyota, the manufacturer of the Camry, denies the 
vehicle is defective and unreasonably dangerous. It 
alleges the 2005 Camry was well designed and well 
manufactured. It alleges that the sole cause of the 
crash and resulting injuries was the failure of the 
driver Jean Bookout to operate the vehicle properly and 
safely. 

These will be the issues that will be submitted to 
you for your determination. 

Ladies and gentlemen, based just on that very brief 
summary of the facts in this case, do you all know 
anything at all, or is there anything about those facts 
that you make you think you might know something about 
this particular case? 

(Jurors indicating.) 

THE COURT: Ladies and gentlemen, we have a 
rather lengthy list of witnesses. What I'm going to do 
is I'm just going to read the names of the ones that are 
actually Oklahoma -- reside in Oklahoma. In addition to 
the parties, Jean Bookout, Charles Schwarz and Richard 
Brandt, the following individuals may also be called as 
witnesses. 
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1 And after I've read the list, if you'll just tell me 

2 if you recognize any of these names. 

3 Michael Bookout. Sherry Brandt. Margie Meibergen, 

4 M-E-I-B-E-R-G-E-N. Julie Mansfield. Milton Allen. 

5 Trooper J.W. Duerson, D-U-E-R-S-O-N. Trooper Berkeley 

6 Cash. Star Caudle, C-A-U-D-L-E. Dr. Justin Appleton. 

7 And Dr. Robert Wienecke, W-I-E-N-E-C-K-E. Brad Smith. 

8 Dr. Dustin Buckley. Dr. Katrina Bourne, B-O-U-R-N-E. 

9 Dr. Steve Cagle. And Dr. David Fisher. 

10 Do any of those names ring a bell to anyone? 

11 Ladies and gentlemen this trial is going to last 

12 three weeks, so my question to the three of you is there 

13 -- is it going to result in a substantial hardship to 

14 you? I know obviously this is asking a lot for a three 

15 week trial. Is it going to work a substantial hardship 

16 on you to serve as an alternate juror during this trial? 

17 If so please, just tell me now. 

18 JUROR EVANS: Yes. 

19 THE COURT: What is the hardship that it's 

20 going to cause you? 

21 JUROR EVANS: I'm a single mother and I work 

22 with disabled individuals. I'm the house manager of the 

23 house, so I need to be there with them. I need to work. 

24 I can't afford not to work. 

25 THE COURT: You don't get paid if you're not at 
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work? 

JUROR EVANS: No. 

THE COURT: And is this a situation where you 
have disabled people that live in the home and you're 
like the -- 

JUROR EVANS: Yes, I run the house. 

THE COURT: Plaintiffs, do you all have any 
questions of Ms. Evans? 

MR. BEASLEY: No. 

MR. JENNINGS: No, ma'am. 

THE COURT: Ms. Evans, I'm going to excuse you 
from jury service in this case. I need you to go back to 
the jury assembly room. I don't know that they need you 
to go back out to juvenile, but if you will go over to 
the jury assembly room, they will let he know. 

Mr. Biggers, did you have anything in your hardship? 

JUROR BIGGERS: No. 

THE COURT: Mr. Andrews? 

JUROR ANDREWS: No. 

THE COURT: All right. 

CLERK: Tynetta, T-Y-N-E-T-T-A, Franklin, 

F-R-A-N-K-L-I-N. 

THE COURT: Ms. Franklin, I'll just start with 
the first question. Knowing this is going to be a three 
week trial, is that going to work an undue hardship on 
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you? 

JUROR FRANKLIN: No. 

THE COURT: Ms. Franklin, did you hear when I 
introduced the parties and counsel, did you know any of 
parties or attorneys? 

JUROR FRANKLIN: No. 

THE COURT: When I read the statement of the 
case, is there anything about that case I made you think 
you might be familiar with anything involving the issues 
in this case? 

JUROR FRANKLIN: No. 

THE COURT: Let me ask all three of you, have 
any of you read anything in the newspaper about the 
issues in this case? 

(Jurors indicating.) 

THE COURT: Heard anything in the magazines or 
heard anything on television about the issues in this 
case? 

JUROR biggers: Well, you know, I've heard 
something about Toyota and acceleration problems, but I 
don't know what the outcome or anything on that. 

THE COURT: Other than just knowing generally. 

JUROR BIGGERS: Yeah. 

THE COURT: You didn't pay any attention really 
to the details? 
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1 

JUROR BIGGERS: No, I just you know about the 

2 

news about that. 

3 

THE COURT: Did you listen to any of 

4 

congressional hearings. 

5 

JUROR BIGGERS: No. 

6 

THE COURT: Did either of the rest of you hear 

7 

anything about congressional hearings. 

8 

JUROR FRANKLIN: No. 

9 

JUROR ANDREWS: No. 

10 

THE COURT: Mr. Biggers, do you think even 

11 

knowing what little perhaps you do, can you give both the 

12 

plaintiff and defendant a fair trial in this case? 

13 

JUROR BIGGERS: Yes. 

14 

THE COURT: Do either of you drive -- any of 

15 

you drive either a Toyota, a Lexus or, I think it's 

16 

pronounce Scion, S-C-I-O-N? 

17 

(Jurors indicating.) 

18 

THE COURT: Mr. Biggers, would you tell me what 

19 

type of vehicles you own? 

20 

JUROR BIGGERS: A Mercedes. 

21 

THE COURT: And Ms. Franklin, what type of 

22 

vehicle do you own? 

23 

JUROR FRANKLIN: A Buick Regal. 

24 

THE COURT: And then Mr. Andrews? 

25 

JUROR ANDREWS: Escalade, Denali. 
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THE COURT: Have any of you all ever had any 
kind of really good or extremely good or bad experience 
with your vehicles? 

Have you ever had to make any type of warranty 
claims with your vehicles? I'll just have you raise -- 
raise your hand if you've ever had a vehicle subject to a 
recall. 

JUROR FRANKLIN: Yes. 

THE COURT: And Ms. Franklin, is that your 

Buick? 

JUROR FRANKLIN: Yeah. 

THE COURT: What was recalled for. 

JUROR FRANKLIN: Just for a headlight. 

THE COURT: Did you just take it in and have it 

fixed? 

JUROR FRANKLIN: Yeah. 

THE COURT: Any other problems after that? 

JUROR FRANKLIN: No. 

THE COURT: All right. Any of you or your 
friends, family, close friends at all involved in the 
auto industry? Are they involved in selling automobiles, 
are they mechanics, did anyone ever work at the 
production plant at GM, any type of body work. Any 
involvement at all with the auto industry. Yourself or a 
close friend or family. Mr. Andrews. 
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JUROR ANDREWS: My father worked at GM. 

THE COURT: Okay. Ms. Franklin, I just know 
something that worked there. 

THE COURT: Were they at GM or did they — 

JUROR FRANKLIN: They worked at GM. 

THE COURT: And Mr. Biggers. 

JUROR BIGGERS: I know someone who does body 
work and that sort of thing. 

THE COURT: Do you know much yourself about 

body work? 

JUROR BIGGERS: Oh, no. 

THE COURT: What about the computer industry, 
whether you have — are involved in computer programming, 
designing hardware, designing software, again not only 
you but close friends or family members that know 
anything about the computers, the design, hardware or 
software? 

Do you know of anyone or are you involved in the 
medical field in any way, whether a doctor, nurse, EMSA. 
Mr. Andrews. 

JUROR ANDREWS: My wife. 

THE COURT: What does she do? 

JUROR ANDREWS: A nurse. 

THE COURT: RN, LPN. 

JUROR ANDREWS: RN. 
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THE COURT: Where does she work? 

JUROR ANDREWS: Actually, respiratory therapy. 
THE COURT: Where does she work? 

JUROR ANDREWS: OU Medical. 

THE COURT: What about law enforcement, deputy, 
sheriff, highway patrolman, anything like that? 

How about a governmental agency, anyone ever work 
for the state or federal government? Mr. Biggers. 

JUROR BIGGERS: State of Oklahoma. 

THE COURT: Okay. Where did you work, or is 
that what you're currently working? 

JUROR BIGGERS: No, I'm retired. Department of 
Human Services, Department of Labor, and Oklahoma Center 
For Advancement of Science and Technology. 

THE COURT: Ms. Franklin. 

JUROR FRANKLIN: I was a temp at the post 

office. 

THE COURT: All right. And Mr. Andrews. 

JUROR ANDREWS: Juvenile Affairs fleet manager. 
THE COURT: All right. Have any of you ever 
been involved in a automobile accident? Mr. Andrews. 

JUROR ANDREWS: Probably 15, 20 years ago. 

THE COURT: Were you injured in the accident? 
JUROR ANDREWS: Yes. 

THE COURT: Can you tell me generally how the 
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accident occurred? 

JUROR ANDREWS: Someone didn't stop at a stop 
-- red light, and hit me as I was going across. 

THE COURT: You were injured? 

JUROR ANDREWS: Yes. 

THE COURT: What type of injuries did you have? 
JUROR ANDREWS: Shoulder and knee just, 

bruised. 

THE COURT: Did you have a lawsuit as a result 

of that? 

JUROR ANDREWS: No. 

THE COURT: Ms. Franklin, did you raise your 

hand? 

JUROR FRANKLIN: Yeah, long time ago. 

THE COURT: Were you hurt in any way? 

JUROR FRANKLIN: Just my back but it wasn't 

serious. 

THE COURT: And Mr. Biggers? 

JUROR BIGGERS: Just a fender bender. 

THE COURT: Do you all know one another? The 
last two days together. Have you ever served on a jury 
before? 

Have you ever been a party to a lawsuit whether a 
small claims, divorce, workers comp, any involvement with 
the legal. Mr. Andrews. 
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JUROR ANDREWS: Workers comp. 

THE COURT: Is it still pending? 

JUROR ANDREWS: No. 

THE COURT: It's been closed. 

JUROR ANDREWS: Yes. 

THE COURT: And then Ms. Franklin. 

JUROR FRANKLIN: I'm sorry. I'm still on 
workmens' comp. 

THE COURT: It's just opened for purposes of 
ongoing medical? 

JUROR FRANKLIN: I just went, I'm still going 
to the doctor. 

THE COURT: So you're in the initial proceeding 
or initial stages. 

JUROR FRANKLIN: Yeah. 

THE COURT: All right. And Mr. Biggers. 

JUROR BIGGERS: Divorce and probate. 

THE COURT: Are either of those still pending? 

JUROR BIGGERS: Oh, no. 

THE COURT: Have you ever been a witness for 
someone in a lawsuit, ever had to testify for someone in 
a lawsuit? All right. 

Mr. Biggers, what do you — you said you're 
currently retired, right? Do you have — currently a 
have wife or significant other in your life? 
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JUROR BIGGERS: Yes. 

THE COURT: What do they do for a living? 

JUROR BIGGERS: Business instructor. 

THE COURT: And do you have adult children? 

JUROR BIGGERS: Yes. 

THE COURT: What do they do for a living. 

JUROR BIGGERS: One of them is going to school, 
and one of them is with the US Coast Guard, and then one 
child is deceased. 

THE COURT: Okay. Thank you very much. 

Ms. Franklin, where do you currently work? 

JUROR FRANKLIN: Global Insurance. It's a life 
insurance company. 

THE COURT: What do you do there? 

JUROR FRANKLIN: A clerk. 

THE COURT: Okay. And do you have a spouse or 
significant other? 

JUROR FRANKLIN: No. 

THE COURT: You don't look old enough, but I'll 
ask, adult children. 

JUROR FRANKLIN: One. 

THE COURT: What do they do for a living? 

JUROR FRANKLIN: They change job so much. 

THE COURT: Sounds like my son. 

Mr. Andrews, what do you do for a living? 
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JUROR ANDREWS: Fleet management for Juvenile 

Affairs. 

THE COURT: You're still there. 

JUROR ANDREWS: Yes. 

THE COURT: Did you have a spouse or 
significant other? 

JUROR ANDREWS: Yes. 

THE COURT: That's right, the respiratory 
therapist. What about your adult children? 

JUROR ANDREWS: Yes. 

THE COURT: What do they do for a living? 

JUROR ANDREWS: One's a pharmacy tech and 
telemarketing. 

THE COURT: All right. Thank you very much. 

Mr. Beasley, I will turn these three jurors over to 

you. 

MR. BEASLEY: No questions. 

THE COURT: All right. Mr. Jennings. 

MR. JENNINGS: Yes, ma'am. 

Good morning. It is still morning. I'm Jim 
Jennings and I represent Toyota in this lawsuit. And 
these folks over here are part of our group. One of our 
-- this lady at the table is from California and she's 
here to be with us during this trial. She's with a 
company called Toyota Motor Sales USA, Inc. They are two 
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1 Toyota companies that are defendants in this case, Toyota 

2 Motor Corporation, which is the Japanese based company 

3 which manufactured the vehicle. We'll talk more about 

4 them in a minute. And then the American company with 

5 which Ms. McAndrews is associated is Toyota Motor Sales, 

6 USA. Inc. 

7 Have any of you had any particular business dealings 

8 over the years of any kind with Toyota? Any of the 

9 Toyota companies? There are several of them? Any at 

10 all? 

11 You know, I'm probably leaping ahead of myself here, 

12 but we'll be talking about a particular Toyota vehicle. 

13 a Toyota Camry of the 2005 model year. Anybody ever had 

14 that car, owned that car? Driven it? 

15 Anybody in the family, wife, husband, children who 

16 have owned that car? All right. So nobody has any 

17 particular acquaintance with that vehicle. 

18 This is a case, it's called a product liability 

19 case. It concerns an allegation of a defect on the 

20 vehicle. We'll come to that a little -- in a little 

21 while and talk some more about it. But for now simply 

22 this, this is a case about an automobile accident where 

23 the vehicle came off the highway over in McIntosh County, 

24 down the exit ramp and didn't stop at the bottom of the 

25 ramp and plowed into an embankment down there, and the 
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1 two ladies in the car were injured. 

2 Has anybody ever been in a accident of that type? 

3 or even heard of or witnessed an accident of that type? 

4 Is there anything about the fact that that's the kind of 

5 accident that we're talking about in this case that will 

6 be the subject of our discussion that would enter into 

7 your ability or your thinking as a juror if you become a 

8 juror in this case? Anything at all? 

9 You know, our mission here at this stage of the 

10 trial is to select what we hope will be the best possible 

11 jury for this case. And that, of course, varies from 

12 case to case, from courtroom to courtroom, and from jury 

13 to jury. If anything comes to mind as we talk over the 

14 next few minutes that causes a light to go off in your 

15 head or triggers something in your head, please stick up 

16 your hand so I can ask you about it and we can talk about 

17 it, okay? 

18 So far, even though we're barely into it and haven't 

19 talked very much, is there anything about this kind of 

20 case, this kind of crash, these kinds of parties that you 

21 think would make it difficult for you to serve as a juror 

22 in this case? 

23 You know, we're talking about a defendant in this 

24 case, two of them, two Toyota companies that are 

25 corporations, big ones. And the plaintiffs in the case 
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are individuals, ordinary folks like all of us. So the 
question is, is there anything about the fact that we 
have corporations that are defendants here that would 
make it difficult for you to give both sides in this case 
the same fair treatment? Anything at all? 

You know, lawsuits are not decided on the basis of 
who the people are, or what kind of people they are, but 
-- but on the basis of the law and the evidence. Can you 
all do that if you're called upon to be jurors, just to 
say, I'm not interested in who these folks are or what 
kind of people they are, but I'm interested in what the 
facts of the case are and what the law is, and decide it 
on that basis? Is that okay with everybody? Good. 

Because that's the mission, that's the job, and 
that's what we're going to ask you to do. 

You know, the car industry has been in the news a 
lot, it's always in the news a lot, and in recent years 
it's been in the news. Anything about the car industry, 
the fact that we're going to be talking about the car 
industry that would make it hard for you to sit as a fair 
juror in this case? Anything at all? 

JUROR ANDREWS: I don't know how unfair it 
would be, but being in charge of fleet management with 
the state government I work — they are very few cars 
that we could actually buy right now. Chevy is the top 
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and that is what we almost mandated to get because of 
either the price or the size, that's kind of like 
programs to getting a specific car. I don't know if that 
would make a difference what's going on here in my head. 
But that's kind of where me being in charge of the fleet. 

MR. JENNINGS: Well, that's interesting. And I 
was going to ask you about that, because I didn't quite 
understand what you meant when you talked about your job. 
Do you work for — 

JUROR ANDREWS: Juvenile affairs. 

MR. JENNINGS: You're the fleet manager so you 
manage their fleet of cars. 

JUROR ANDREWS: I purchase the cars. I make 
sure they are running right. Anything that deals with 
the car, from the Pikepass to making sure that the tires 
are right, everything about the cars. 

MR. JENNINGS: So you're a state employee? 

JUROR ANDREWS: Yes. 

MR. JENNINGS: And so you're required presently 
under regulation for the State or policy to buy Chevys, 
right ? 

JUROR ANDREWS: Not required, but to buy the 
most economical, feasible size, everything that goes into 
what state employees need to do their job safe and 
economical. 
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1 

MR. JENNINGS: So do you make the choice to buy 

2 

Chevys? 

3 

JUROR ANDREWS: Yes. 

4 

MR. JENNINGS: Are you, ou said you had an 

5 

Escalade though personally, right? 

6 

JUROR ANDREWS: Yes. 

7 

MR. JENNINGS: You know how people are 

8 

sometimes Chevy guys or Ford guys or Toyota guys. What 

9 

kind of guy are you? 

10 

JUROR ANDREWS: I just love cars. 

11 

MR. JENNINGS: Okay. That's interesting. Are 

12 

you -- so you're probably trained in mechanic, aren't 

13 

you? 

14 

JUROR ANDREWS: A little. 

15 

MR. JENNINGS: Tell me about that, what kind of 

16 

training do you have? 

17 

JUROR ANDREWS: I went to automotive tech 

18 

school. Brakes, engines, transmission. Never got a job 

19 

in automotive, somehow I ended up being in the purchasing 

20 

end of it. 

21 

MR. JENNINGS: So where did you go to school? 

22 

JUROR ANDREWS: It's called Southwest Tech, 

23 

back in '88, something like that. 

24 

MR. JENNINGS: So your training was actually in 

25 

what category, what do you remember recall it? 
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1 JUROR ANDREWS: I like to say I specialized in 

2 engines. We have to go through everything, brake, 

3 transmission, all that. 

4 MR. JENNINGS: You'll find this case 

5 interesting probably because it deals with certain 

6 aspects of automobile design. It deals with the throttle 

7 control for the vehicle which is the subject of this 

8 case. It deals with brakes and service brake, foot 

9 brake, and also with the parking brake. Have you been 

10 trained in those fields over time? 

11 JUROR ANDREWS: It's been years, been years. 

12 MR. JENNINGS: In your work now, do you work on 

13 brakes? 

14 JUROR ANDREWS: No. 

15 MR. JENNINGS: Or work on throttles, anything 

16 like that? 

17 JUROR ANDREWS: No. 

18 MR. JENNINGS: In this day and time, modern 

19 vehicles have an electronic throttle control. Do the 

20 vehicles that you have in you fleet have electronic 

21 throttle controls? 

22 JUROR ANDREWS: Not that I know. 

23 MR. JENNINGS: Do you have any particular 

24 knowledge or expertise when it comes to that? 

25 JUROR ANDREWS: No. 
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1 MR. JENNINGS: Well, so there's nothing about 

2 your experience on the job or your training in automobile 

3 mechanics that you think would make it tough for you to 

4 be a juror in this case? You think you can be fair? 

5 JUROR ANDREWS: I can be fair. 

6 MR. JENNINGS: The same is true for the other 

7 two as well. Okay. Good. 

8 What else. Let me see. We're going to be talking 

9 about an accident occurred in McIntosh County. If we got 

10 out here right now and got on 1-40 and went east, drove 

11 to Highway 69 and headed south like you're going to Lake 

12 Eufaula, we'd come to an exit for a road called Texana 

13 Road. That's where this crash occurred. 

14 Anybody particularly familiar with that area, 

15 anybody from McIntosh County back in the day or anything 

16 of that sort, had relatives over there? 

17 We're going to be talking about a couple of ladies 

18 who had been friends for some 40 years that were driving 

19 south on Highway 69 going to the lake house of 

20 Mrs. Schwarz that was located at a place called Snug 

21 Harbor. Anybody have a lake house or a place or a both 

22 or anything at Lake Eufaula? Anybody familiar with that 

23 area down there at Snug Harbor. 

24 JUROR FRANKLIN: Not in Snug Harbor, but I live 

25 in Muskogee. 
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MR. JENNINGS: You don't live in Muskogee now, 

do you? 

JUROR FRANKLIN: No. 

MR. JENNINGS: Did you grow up over there in 

Muskogee? 

JUROR FRANKLIN: Yes. 

MR. JENNINGS: Do you know the stretch of road 

that — 

JUROR FRANKLIN: No. 

MR. JENNINGS: If you go north on 69 you come 
to Muskogee. 

JUROR FRANKLIN: Yes. 

MR. JENNINGS: You go south, you come to the 
place I'm talking about. Have you ever been to this 
area? 

JUROR FRANKLIN: No. 

MR. JENNINGS: All right. This is a case in 
which it's going to be alleged that the vehicle 
accelerated on its own. One of the terms you're going to 
hear when the allegations are being made is unintended 
acceleration. UA. By the time you've heard it enough 
you'll probably hear people refer to it as UA. 

Has anybody ever heard of an event of that type 
taking place at all? Ms. Biggers? 

JUROR BIGGERS: Yes. 
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MR. JENNINGS: You said that you had because of 
what the Judge asked you about. 

JUROR BIGGERS: That's correct. 

MR. JENNINGS and you're talking about news 

reports ? 

JUROR BIGGERS: Right. 

MR. JENNINGS: In terms of knowing anybody 
personally who has had such an experience. Have you 
known any such thing to ever happen? 

JUROR BIGGERS: No. 

MR. JENNINGS: How about you, Ms. Franklin? 

JUROR FRANKLIN: No. 

MR. JENNINGS: Mr. Andrews, in your work in 
fleet management or otherwise, have you ever heard of any 
such things happening? 

JUROR ANDREWS: Not personally, no. 

MR. JENNINGS: So from all of that it's safe to 
conclude, I guess, that nothing about that kind of claim 
would strike a nerve with you especially or make it — 
send you off in one direction or another, make it hard 
for you to go down the middle in terms of listening to 
what folks have to say in this case, fair enough? 

JUROR FRANKLIN: Yes. 

MR. JENNINGS: Okay. Let's see, you said, 

Mr. Andrews, that one of the things you have to pay 
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1 attention to is brakes on the vehicles in your fleet. 

2 That is something that we're going to be talking about in 

3 this case, brakes, braking. Do -- what kind of vehicles 

4 do you have in your fleet? 

5 JUROR ANDREWS: Chevy Impala. 

6 MR. JENNINGS: Just sedans, right? 

7 JUROR ANDREWS: Yes. 

8 MR. JENNINGS: And they have parking brakes of 

9 some kind, right? 

10 JUROR ANDREWS: Yes. 

11 MR. JENNINGS: Are they foot brake on the 

12 floor? 

13 JUROR ANDREWS: Yes. 

14 MR. JENNINGS: You know how some of them have a 

15 parking brake that you pull up and hear that clicking 

16 when you pull it up. The car that we're talking about in 

17 this case has got a hand activated parking brake. Do any 

18 of you have a car with a brake of this type with the hand 

19 activated parking brake on the console now? Have you had 

20 one in the past, in the recent past. Mr. Andrews, you 

21 have? 

22 JUROR ANDREWS: I've had one. My mother-in-law 

23 has one. 

24 MR. JENNINGS: Okay. Anybody ever had the 

25 experience of applying that brake, or that flip brake 
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that's a parking brake while you're driving? While the 
car is in motion? Ever see that or hear about that, know 
of anybody that's had that experience? I ask because 
there will be talk about that in this case. So my 
curiosity is whether you have ever run across it, ever 
done it, or seen it. Anybody? 

Okay. I said I think at the beginning this is a 
product liability case and that means that there is an 
allegation here that the vehicle is defective and 
unreasonably dangerous, and that because of that a claim 
has been made and money should be paid by the defendants 
in this case. 

Some might say, I suppose, that if you have a wreck, 
it's probably the car's fault. Okay. The first thought. 
You folks have an inclination of that sort? 

Nobody feels that way I take it? 

Going to be talking about Federal Motor Vehicle 
Safety Standards to some extent. Anybody have any 
acquaintance, particular acquaintance with Federal Motor 
Vehicle Safety Standards that apply to cars in the 
context that we're discussing them now? 

We're going to be talking about work that's been 
done the National Highway Traffic Safety Administration. 
Work that's been done by NASA, National Aeronautics and 
Space Administration in this case. Has anybody ever 
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1 worked for those outfits? Run across them, had any 

2 dealings with them at all? I mean, we all may hear about 

3 them in the news, or something like that, but other than 

4 that anybody have any acquaintance with them? 

5 Last item I think really is this. We're -- you're 

6 going to hear about the burden of proof in this case. 

7 You noticed when the Judge asked me if I had any 

8 questions, I was the second one to be asked. Ordinarily 

9 I'll be the second one to speak, because the -- on any 

10 subject and at any time in this trial because the 

11 plaintiff has the burden of proof. They have to prove 

12 their case in order to prevail. That sounds fair enough, 

13 doesn't it? 

14 So the question is, can you look at what people say, 

15 whether they are individual laymen testifying, or expert 

16 witnesses, there will be some experts, people who claim 

17 expertise and have good credentials, can you look at what 

18 they say, listen to what they say with a critical eye and 

19 judge seriously whether what they are saying is making 

20 sense and decide what they are saying is correct or not? 

21 Can you decide that? Can you do that all? In the 

22 context of considering the efforts of the plaintiff to 

23 meet their burden of proof, because that's where we're 

24 headed, okay. 

25 All right. You know, in the end, there will be an 
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effort made to obtain a verdict — the plaintiffs will be 
asking you for a verdict, a lot of money. Damages, you 
know. They want you to come back in here and sign a 
verdict that says we find in favor of the plaintiff and 
we award damages, that's money, in a certain amount. 

If you decide fairly based upon all the evidence 
you've heard, and the law in the case, that that's not 
right, that they just didn't meet their burden of proof, 
and you're a juror in this case, can you come in here and 
say that? Can you do that? 

You know, it will be a tense moment. There'll be 
people from the plaintiffs' families in the courtroom, 
all these lawyers will be around and it will put some -- 

MR. BEASLEY: Judge, I object. 

THE COURT: Sustained. 

MR. JENNINGS: Bottom line is simply this. Can 
you follow the law and do what the Judge tells you to do 
and what is required of you? 

That's all the questions. Pass the jury for cause. 

THE COURT: Do you all want to take a few 
minutes to talk? 

MR. BEASLEY: Yes, ma'am. 

(Short break in proceedings.) 

THE COURT: Counsel, if you'll just approach. 

Mr. Biggers and Ms. Franklin, you have been excused 


THIS TRANSCRIPT IS NOT PROOFREAD 



67 


1 from jury service in this case, but I need the two of you 

2 as well as those in the back of the courtroom, if you 

3 will go back over to the jury assembly room, they'll let 

4 you know if you need to go back to juvenile. Thank you 

5 very much for coming downtown. All rise while the jurors 

6 exit. 

7 If you'll stay seated for a moment. You may be 

8 seated. Mr. Andrews, you have been chosen to serve as an 

9 alternate juror in this case, it's necessary that we give 

10 another oath to you that you truly try the matters that 

11 are presented in this case. If you would stand, sir, and 

12 raise your right hand again. 

13 (Clerk swears juror.) 

14 THE COURT: And Mr. Andrews, I'm going to read 

15 to you an instruction. You can have a seat. I've 

16 already read this, so I want to get you up to speed. 

17 (Court read instruction to Juror Andrews and excused 

18 Juror Andrews until 1:00.) 

19 THE COURT: Why don't we pick up this 

20 deposition discussion. So we talked about 128 about when 

21 complaints come in, you get this thing called a buck 

22 slip. I wasn't certain what buck slip was in reading 

23 that. 

24 MR. CLARK: I don't think there is a lot of 

25 context with the 14,000, Your Honor. 
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THE COURT: The part of this that still 
concerns me are lines 8 through 11, about the number of 
unintended accelerations. Again, I don't know there is 
evidence in the record yet that that number -- or is 
going to be because I thought the number was closer to 
60,000. I would like to delete lines 8 through 11. 

MR. CLARK: We had a concern that was not a 
concern that the Court had raised about the discussion of 
Exhibit No. 726 which is a field technical report on an 
'09 Corolla, and although the information we have on this 
those Corolla is somewhat limited, I think from the 
report and what's in the deposition, we can tell this is 
not a similar incident, for a variety of reasons, 
starting with the fact this particular Corolla which was 
equipped with a 1ZR engine does not the same software 
operating system as the Bookout vehicle. That's 
something we talked about, I think it's pretty important 
to the plaintiffs, on Friday. 

It seems that this is some sort of computer hardware 
problem. They took out one computer, they replaced it 
with another one. Those two computers would have had the 
same software, but that fixed it. And that's fine, but 
it's not similar of the incident we're here about. 

THE COURT: Let me ask this, because I think 
what I ruled the other day was for the notice purpose 
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1 that defects before the accident could be brought in or 

2 issues even if they weren't that similar. So that is my 

3 first question, is that after that accident? 

4 MR. BAKER: It would go to defect, but also 

5 part of this is showing -- not just that showing that he 

6 has not seen the document that we talked about earlier on 

7 131. 

8 THE COURT: Doesn't he say earlier somewhere 

9 that he doesn't see field technical reports? Is there -- 

10 MR. BAKER: It's on page 131 where he says 

11 that. 

12 MR. CLARK: If we want to sort of carve out 

13 132, line 13 to 132, line 18 -- 

14 THE COURT: Let me interrupt for a minute. 

15 There was someplace else he said this. 

16 MR. CLARK: He said it on page 131 -- 

17 MR. BAKER: Then we went back up -- 

18 MR. CLARK: -- we went back up to 130. Now 

19 we're back to 132. 

20 THE COURT: I would have swore there was another 

21 place in here that mentions that we talked about it — 

22 MR. BAKER: You did, this is it -- 

23 MR. CLARK: You allowed the discussion -- 

24 THE COURT: This is it. That was over here on 

25 page — 
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1 

MR. CLARK: For that reason, based on that 

2 

ruling, I think that ruling would permit them to play 

3 

132, line 13 to 132 line -- or 133, line 5. i don't 

4 

think they should be permitted to talk about this 

5 

specific incident with this specific Corolla because they 

6 

cannot show similarity. 

7 

MR. BAKER: I think the similarity. Your Honor, 

8 

is that there is a problem with the electronic slash 

9 

software. They replaced the ECU. That's the monitor 

10 

that controls the whole thing. That is where we're 

11 

focused. I think that refutes their position that it's 

12 

not software. 

13 

MR. CLARK: They haven't laid a foundation that 

14 

it demonstrates a software problem, and that is their 

15 

burden. Your Honor. 

16 

THE COURT: Did this computer have the same 

17 

type of software. 

18 

MR. BAKER: I don't know the answer to that 

19 

question. 

20 

MR. CLARK: No, it did not. 

21 

THE COURT: I'm going to delete from line — 

22 

I'm going to allow the question part, starting at line 13 

23 

— 

24 

MR. CLARK: Should probably delete — we can 

25 

delete probably 131, line 16 to 131, line 12, because 
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that is talking about exhibit numbers and the documents. 

THE COURT: Yes, so we're going to just start 
at line 13, so we're going to delete from page 131, line 
16 to 132, line 12. 

Okay. Then I think the next thing -- 

MR. CLARK: We may have one more before your 
next concern. Your Honor. And that is on line 139, 

Mr. Talso. Now, Mr. Talso has a 2000 Lexus LS, big Lexus 
sedan that he had some concern about. These are concerns 
that he shared with Mr. Lenz 2010, so post-crash. And 
the Lexus LS is sort of interesting, because the Lexus LS 
has what the Toyota folks call a link system. It's an 
electronic throttle control system that also has a 
mechanical link between the pedal and the throttle. So 
it's completely different from, frankly, from probably 
any other vehicle that we're going to talk for any other 
purpose in this case. 

MR. BAKER: It's not even offered as an OSI, 
Your Honor, it's being offered for the fact that he's 
telling somebody repeatedly that it is very difficult to 
pinpoint these issues that cause -- 

THE COURT: And the only issue this goes to -- 
when did this happen? 

MR. CLARK: I don't know that we know, because 
the e-mail from Mr. Talso just basically says "I've been 
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1 having these problems." The e-mail was sent the -- the 

2 e-mail exchange was in early March of 2010, Your Honor. 

3 MR. BAKER: The issue here is, there is no 

4 default notice ever sent. It's going to be part of their 

5 defense, there's nothing here that shows a diagnostic, in 

6 here he's saying it's going to hard to pinpoint any 

7 issue. So we think that refutes their position in this 

8 case. And this is Mr. Lenz telling the customer that. 

9 MR. CLARK: If they want to play page 140, line 

10 2 to 140, line 17, you know, subject to my earlier 

11 objections that the Court has overruled, I think that 

12 probably allows them to make that point without getting 

13 into what actually happened with Mr. Talso. 

14 THE COURT: Well, I think all it said was he 

15 had unintended acceleration. What language did he use? 

16 Unintended acceleration. I'm going to allow this. I'm 

17 going to overrule the objection. 

18 MR. CLARK: The Court wanted to talk about the 

19 stars discussion. 

20 THE COURT: I didn't know what that has to do 

21 with what we're talking about in this case. And why that 

22 would be relevant. 

23 MR. BAKER: And i can be corrected, but it's my 

24 understanding that the Star Safety System as is described 

25 here, they are showing a difference between a brake 
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override and what's actually on the vehicle. That the 
safety system includes a brake system that has an assist. 
And our brake system has the assist. So it's talking 
about what it has. Because one of the issues in this 
case is when she pumped the brakes, it deleted the 
vacuum, which took away the assist. So all this is 
describing, as I understand, the two different systems. 

MR. CLARK: Mr. Baker is complaining a couple 
of different uses of the word assist. The assist 
Mr. Baker is talking about is the vacuum assist that, 
frankly, all cars since, I don't know, 1970s at least, 
have had. The brake assist that we're talking about here 
is an electronic system that monitors the way in which 
the driver actuates the brake pedal. 

If you push the brake pedal real hard, it gives you 
a little bit extra. Basically what it's doing is sensing 
panic braking and it's giving you a little bit more when 
it thinks that you're panic braking. 

Now, I don't believe there is been any testimony 
about brake assist having any effect in this crash 
frankly from either -- from experts on either side. 

I'm glad to be corrected about that. I know Dr. Van 
Schoor had some brake opinions. That's not one of them. 

I know mr. Hannemann has some brake opinions, that's not 
one of them. 
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I don't think -- I know we didn't disclose an 
opinion from Mr. Walker on that. I don't think 
Mr. Esdale asked him about it at either of his 
depositions. 

THE COURT: Let me, because over here on page 
196 he's saying something that, I think safe — safe spot 
technology or brake override — 

MR. CLARK: We we're about -- 

REPORTER: Would you quit interrupting? 

THE COURT: So what it this brake override? 

MR. CLARK: So we're about eight years 
different between these two excerpts. This discussion of 
Stars Safety System was a group of features that was 
around -- and I think Mr. Lenz has pretty accurately said 
that it's in the 2003 to 2004 time frame. So Smart Spot, 
which is the brake override system, started going in in 
2010 . 

THE COURT: So the Star Safety System is the 

brake assist issue that was in this car, but there had 
been no allegations that there were any detects in that? 

MR. BIBB: This car didn't have brake assist. 
But there is no claim that it should have. 

MR. BAKER: That's right. 

THE COURT: Because he says they went in around 
2003 or '04. 
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1 

MR. BIBB: On some vehicles. 

2 

THE COURT: So is there any reason we need this 

3 

about this Star Safety System? 

4 

MR. CLARK: I don't think so. 

5 

MR. BAKER: I don't think so. But that starts 

6 

I think at 182, line 21. 

7 

THE COURT: Yes. All the way through 184. 

8 

MR. CLARK: I don't think there is any more 

9 

after that. 

10 

THE COURT: Then the discussion on page 196 is 

11 

totally different. 

12 

MR. BAKER: Yes, Safe Stop is talking about 

13 

brake override. 

14 

MR. CLARK: Just so the Court's aware, it's 

15 

actually called Smart Stop, and Safe Stop will draw an 

16 

objection. 

17 

MR. BAKER: Yes. They realized that caused 

18 

them a problem so they changed it to Smart Stop. 

19 

MR. CLARK: Well, I think the plaintiff's 

20 

lawyer made that up -- 

21 

THE COURT: Counsel. So what, tell me. 

22 

whatever this thing is called, the Safe Stop, whatever it 

23 

is, what's the relevance? 

24 

MR. BAKER: Again, the brake override, but let 

25 

me look at it real quick. 
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1 

MR. CLARK: Based on the Court's prior rulings. 

2 

I don't know that we have any additional objections 

3 

beyond the ones that have already been overruled 

4 

concerning this testimony. 

5 

MR. BAKER: This is all talking about how brake 

6 

override works, as I read it quickly. 

7 

MR. CLARK: I think that is right, too. So I 

8 

don't know that we need to have a conversation right now 

9 

about that. 

10 

THE COURT: Okay. Let me ask this, the 

11 

discussion on page 197 of this stuff about this Uno 

12 

beginning on 197. 

13 

MR. CLARK: I think we'd object to that. Your 

14 

Honor, for the same reasons we discussed earlier this 

15 

morning concerning Saylor. And that's they can't show 

16 

similarity they need to show, because again, this crash 

17 

is -- I can't recall the date, but I'm all but certain 

18 

it's after our crash. Is that right? 

19 

MR. BIBBS: Yeah. 

20 

THE COURT: What's the relevance. 

21 

MR. BAKER: I'm trying to look through it. 

22 

MR. BIBB: Actually, it's the same day as the 

23 

Saylor accident. 

24 

MR. CLARK: That's right. So it's late 2009. 

25 

I'm not sure, to be honest. Your Honor, what the 
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1 relevance of this testimony is, because we never really 

2 get past the incomplete hypothetical issue. The end of 

3 it is him saying -- 

4 THE COURT: I think he's going to agree, 

5 Mr. Clark. 

6 MR. BAKER: Your Honor, what I would suggest 

7 here is page 197, line 14 through 199. Your Honor, we're 

8 not planning to offer Uno as an OSI. 

9 THE COURT: So that's all. We'll delete all 

10 that. 

11 MR. BAKER: Yes, Your Honor. 

12 THE COURT: Good job, Mr. Clark, you twisted 

13 him arm again. 

14 MR. CLARK: And that may be -- if the Court 

15 doesn't have any more concerns with sort of telegraph -- 

16 that may be the last thing we need to discuss. 

17 THE COURT: That takes care of my issues in 

18 this one. Okay. If you all will give me just one second 

19 so I can look at any notes, and this doesn't need to be 

20 on the record. 

21 (Court recessed for lunch.) 

22 

23 

24 

25 
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